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THE HONORABLE RICARDO S. MARTINEZ

UNITED STATE DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
UNITED STATES OF AMERICA, et al., Case No. C70-9213
PlaintifTs,

DECLARATION OF JOE FRAWLEY
.

STATE OF WASHINGTON, et al.,
Noted For: October 30, 2020

Defendants.

JOE FRAWLEY declares under penalty of perjury under the laws of the State of
Washington that the following is true and correct.
1. Iam over 18 years of age and competent to testify, and make this declaration based upon
my own personal knowledge.
2. Attached hereto as Exhibit A is an excerpt of the Endangered Species Act (ESA) Section
7(a)(2) Biological Opinion and Magnuson-Stevens Fishery Conservation and Managément Act
Essential Fish Habitat (EFH) Response.,
3. Attached hereto as Exhibit B is an excerpt of the transcript of Deposition Upon Oral
Examination of Ron Warren from proceeding on December 20, 2019 in Thurston County
Superior Court under cause number 19-2-01464-34.

SCHEFTER & FRAWLEY

Attorneys at Law
1415 College Street SE

DECLARATION OF JOE FRAWLEY - Page 1 of 2 Lacey, Washington 98503
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4. Attached hereto as Exhibit C is a letter from Barry Thom, Regional Administrator for
United States Department of Commerce, to Honorable Lorraine Loomis, Chair of Northwest
Indian Fisheries Commission; and Dr. Jim Unsworth, Director of Washington Department of
Fish and Wildlife, dated February 10, 2017.

5 Attached hereto as Exhibit D is an excerpt of the Verbatim Report of Proceedings from
proceedings on June 12, 2020 in Thurston County Superior Court under cause number 19-2-

02319-34.

DATED this 30" day of October, 2020.

JOE D™ RRAWPEY, WSj#41814
Attorney for Fish Northwest

SCHEFTER & FRAWLEY

Attorneys at Law
1415 College Street SE

DECLARATION OF JOE FRAWLEY - Page 2 of 2 Lacey, Washington 98503
(360) 491-6666 * (360) 456-3632 fax
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EXHIBIT A
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Endangered Species Act (ESA) Section 7(a)(2) Biological Opinion and
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish
Habitat (EFH) Response

Impacts of the Role of the BIA Under its Authority to Assist with the Development of the 2020-
2021 Puget Sound Chinook Harvest Plan, Salmon Fishing Activities Authorized by the U.S. Fish
and Wildlife Service, and Fisheries Authorized by the U.S. Fraser Panel in 2020

NMFS Consultation Number;: WCR-2020-00960

Action Agency:

Bureau of Indian Affairs (BIA)

United States Fish and Wildlife Service (USFWS)
National Marine Fisheries Service (NMFS)

Affected Species and NMFS’ Determinations:

Is Action Is Action Likely
Is Action Likely | Is Action Likely Likely to To Destroy or
ESA-Listed Species Status to Adversely To Jeopardize Adversely Adversely
Affect Species? the Species? Affect Critical Modify Critical
Habitat? Habitat?
Puget Sound Chinook Salmon
(Oncorhynchus tshawytscha) Threatened Yes No No No
?ngyi?sf)ld Steclhead Threatened Yes No No No
Puget Sound/Georgia Basin
(PS/GB) bocaccio Endangered Yes No Yes No
(Sebastes paucispinis)
?SS /Stlzeii}}?i)xsye rockfish Threatened Yes No Yes No
(Sg;lgl:;g (ljre(::s;?ent Killer whales Threatened Yes No Yes No
Eulachon
(Thaleichthys pacificus) Threatened No No No No
Gre.en Sturgeon. . Threatened No No No No
(Acipenser medirostris)
Humpback whale . .
. . No Designated No Designated
(Megaptera novaeangliac) Mexico Threatened Yes No Critical Habitat | Critical Habitat
Humpback whale ) . | .
(Megaptera novaeangliae) Central Endangered Yes No NQ.Des1gnaj[ ed Np.Des1gna.t ed
America DPS Critical Habitat | Critical Habitat
merica

Fishery Management Plan That
Identifies EFH in the Project Area

Does Action Have an
Adverse Effect on EFH?

Are EFH Conservation
Recommendations Provided?

Pacific Coast Salmon

No

No

! Critical habitat was proposed for humpback whales along the West Coast of the United States in October 2019. The
final rule has not gone into place.
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Fishery Management Plan That Does Action Have an Are EFH Conservation
Identifies EFH in the Project Area Adverse Effect on EFH? Recommendations Provided?
Coastal Pelagic Species No No
Pacific Coast Groundfish Yes Yes

Consultation Conducted By: National Marine Fisheries Service, West Coast Region

Issued by: %M / \%\'/

Barry . Thom, Regional Administrator
West Goast Region
National Marine Fisheries Service

Date: May 8. 2020 (Date expires: April 30, 2021)
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1. INTRODUCTION

This Introduction section provides information relevant to the other sections of this document
and is incorporated by reference into Sections 2 and 3 below.

1.1 Background

The National Marine Fisheries Service (NMFS) prepared the biological opinion (opinion) and
incidental take statement portions of this document in accordance with section 7(b) of the
Endangered Species Act (ESA) of 1973, as amended (16 U.S.C. 1531 et seq.), and implementing
regulations at 50 CFR 402.

We also completed an essential fish habitat (EFH) consultation on the proposed actions, in
accordance with section 305(b)(2) of the Magnuson-Stevens Fishery Conservation and
Management Act (MSA) (16 U.S.C. 1801 et seq.) and implementing regulations at 50 CFR 600.

We completed pre-dissemination review of this document using standards for utility, integrity,
and objectivity in compliance with applicable guidelines issued under the Data Quality Act
(section 515 of the Treasury and General Government Appropriations Act for Fiscal Year 2001,
Public Law 106-554). The document will be available through the NOAA Institutional
Repository (https://repository.library.noaa.gov/), after approximately two weeks. A complete
record of this consultation is on file at the Seattle NMFS West Coast Regional office.

This document constitutes the NMFS’ biological opinion under section 7 of the ESA and MSA
Essential Fish Habitat consultation for federal actions proposed by NMFS, the Bureau of Indian
Affairs (BIA), and the United States Fish and Wildlife Service (USFWS). The federal actions
include:

(1) The BIA’s authority to assist with the development and implementation of the co-
managers 2020-2021 Puget Sound Harvest Plan, as reflected in BIA’s April 20, 2020
request (supplemented on April 24, 2020) for consultation to NMFS, inclusive of BIA’s
Biological Assessment and Environmental Assessment.

(2) The proposed USFWS authorization of fisheries, as party to the Hood Canal Salmon
Management Plan (U.S. v. Washington, Civil No. 9213, Ph. I (Proc. 83-8)), from May 1,
2020-April 30, 2021.

(3) Two actions associated with the management of the 2020 U. S. Fraser Panel sockeye and
pink fisheries under the Pacific Salmon Treaty (PST):
(a) the U.S. government’s relinquishment of regulatory control to the bilateral Fraser
Panel within specified time periods and,

(b) the issuance of orders by the Secretary of Commerce that establish fishing times
and areas consistent with the in-season implementing regulations of the U.S.
Fraser River Panel. This regulatory authority has been delegated to the Regional
Administrator of NMFS’ West Coast Region.
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This opinion considers impacts of the proposed actions on the Puget Sound Chinook salmon
Evolutionarily Significant Unit (ESU), the Puget Sound Steelhead Distinct Population Segment
(DPS), the Southern Resident killer whale DPS, the Mexico DPS of humpback whales
(Megaptera novaeangliae), the Central America DPS of humpback whales (M. novaeangliae),
and two listed Puget Sound rockfish DPSs. Other listed species occurring in the action area are
either covered under existing, long-term ESA opinions or 4(d) determinations as shown in Table
1, or NMFS has determined that the proposed actions are not likely to adversely affect the
species (Section 2.12).

NMEFS proposed critical habitat for humpback whales on October 9, 2019 (84 Federal Regulation
(FR) 54354). The area proposed stretches across the majority of the west coast of the United
States and includes 44,119 nautical miles (nmi)? for the Western North Pacific DPS, 12,966 nmi>
for the Central American DPS, and 30,527nmi? for the Mexico DPS. The proposed nearshore
critical habitat boundary in Washington is defined by the 50-m isobath, and the offshore
boundary is defined by the 1,200-m isobath relative to MLLW. Critical habitat also includes
waters within the U.S. portion of the Strait of Juan de Fuca to an eastern boundary line at
Angeles Point at 123°33" W. In November, 2019 the formal comment period deadline was
extended until January 31, 2020 (84 FR 65346). Because the proposed humpback whale critical
habitat has limited overlap with the action area and the action is not likely to result in meaningful
bycatch of humpback whale prey, humpback whale critical habitat is not discussed further in this
opinion.

1.2 Consultation History

On July 10, 2000, NMFS issued the ESA 4(d) Rule establishing take prohibitions for 14
threatened salmon ESUs and steelhead DPSs, including the Puget Sound Chinook Salmon ESU
(65 Fed. Reg. 42422, July 10, 2000). The ESA 4(d) Rule provides limits on the application of the
take prohibitions, i.e., take prohibitions would not apply to the plans and activities set out in the
rule if those plans and activities met the rule's criteria. One of those limits (Limit 6, 50 CFR
223.203(b)(6)) applies to joint tribal and state resource management plans. In 2005, as part of the
final listing determinations for 16 ESUs of West Coast salmon, NMFS amended and streamlined
the previously promulgated 4(d) protective regulations for threatened salmon and steelhead (70
Fed. Reg. 37160, June 28, 2005). Under these regulations, the same set of 14 limits was applied
to all threatened Pacific salmon and steelhead ESUs or DPSs. As a result of the Federal listing of
the Puget Sound Steelhead DPS in 2007 (72 Fed. Reg. 26722, May 11, 2007), NMFS applied the
4(d) protective regulations adopted for the other Pacific salmonids (70 Fed. Reg. 37160, June 28,
2005) to Puget Sound steelhead (73 Fed. Reg. 55451, September 25, 2008).

Since 2001, NMFS has received, evaluated, and approved a series of jointly developed resource
management plans (RMP) from the Puget Sound Treaty Indian Tribes (PSIT) and the
Washington Department of Fish and Wildlife (WDFW) (collectively the co-managers) under
Limit 6 of the 4(d) Rule. These RMPs provided the framework within which the tribal and state
jurisdictions jointly managed all recreational, commercial, ceremonial, subsistence and take-
home salmon fisheries, and steelhead gillnet fisheries impacting listed Chinook salmon within
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the greater Puget Sound area. The most recent RMP approved in 2011 expired April 30, 2014
(NMFS 2011b). NMFS consulted under ESA section 7 and issued biological opinions on its 4(d)
determinations on each of these RMPs, BIA program oversight and USFWS Hood Canal Salmon
Plan-related actions. Since the most recent RMP expired in 2014, NMFS has consulted under
section 7 of the ESA on single year actions by the BIA, USFWS and NMFS similar to those
described above. The consultations considered the effects of Puget Sound salmon fisheries on
listed species based on the general management framework described in the 2010-2014 RMP as
amended to address year-specific stock management issues. NMFS issued one-year biological
opinions for the 2014, 2015, 2016, 2017, 2018 and 2019 fishery cycles (May 1, 2014 through
April 30, 2020) that considered BIA’s, USFWS’, and NMFS’ actions related to the planning and
authorization of the Puget Sound fisheries based on the 2010-2014 RMP framework (NMFS
2014b; 2015c; 2016¢; 2017b; 2018c; 2019¢). In each of these biological opinions NMFS
concluded that the proposed fisheries were not likely to jeopardize the continued existence of
listed Puget Sound Chinook salmon, Southern Resident killer whales, Puget Sound steelhead,
Puget Sound/Georgia Basin Boccaccio and Puget Sound/Georgia Basin yelloweye rockfish.
NMEFS has reviewed and provided comments and guidance on a new draft RMP submitted in
December 2017 for consideration under Limit 6 of the ESA 4(d) Rule and has continued to work
with the Puget Sound co-managers on further development of the plan. For 2020, NMFS will
complete a one-year consultation under section 7 of the ESA on the effects of 2020-2021 Puget
Sound salmon fisheries on ESA listed species.

On April 20, 2020, the BIA formally requested consultation, regarding its role in providing
assistance to the Treaty Tribes and pursuant to obligations in United States v. Washington, on the
co-manager jointly-submitted 2020-2021 Puget Sound Chinook Harvest Plan, as described in
(Mercier 2020). The original request was supplemented on April 24, 2020 with an updated
Environment Assessment. The request included a plan produced by the state of Washington and
the Puget Sound Treaty Tribes, as an amendment to the 2010 Puget Sound RMP, for the
proposed 2020-2021 Puget Sound salmon and steelhead fisheries, along with several additional
management and technical documents supporting the plan (See section 1.3). This plan describes
the framework within which the tribal and state jurisdictions jointly manage all recreational,
commercial, ceremonial, subsistence and take-home salmon and steelhead fisheries, and
considers the total fishery-related impacts on Puget Sound Chinook salmon and steelhead from
those fisheries within the greater Puget Sound area.

This opinion is based on information provided in the letter from the BIA requesting consultation
to NMFS and associated documents provided with the consultation request (Mercier 2020), the
Environmental Assessment on the 2020 Puget Sound Chinook Harvest Plan (Mercier 2020),
discussions with Puget Sound tribal, WDFW and Northwest Indian Fisheries Commission staffs,
consultations with Puget Sound treaty tribes, published and unpublished scientific information on
the biology and ecology of the listed species in the action area, and other sources of information.

As noted above, for a number of species affected by the Puget Sound salmon fisheries we have
completed long-term biological opinions or ESA 4(d) Rule evaluation and determination
processes. Table 1 identifies those opinions and determinations still in effect that address impacts
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to salmonids species that are affected by the Puget Sound salmon fisheries considered in this
opinion. In each determination listed in Table 1, NMFS concluded that the proposed actions were
not likely to jeopardize the continued existence of any of the listed species. NMFS also
concluded that the actions were not likely to destroy or adversely modify designated critical
habitat for any of the listed species. The Table 1 determinations take into account the anticipated
effects of the Puget Sound salmon fisheries each year through pre-season planning and modeling.
Because any impacts to the species listed in Table 1 from the proposed actions under
consultation here were accounted for and within the scope of the associated Table 1
determinations, effects of the fisheries on those species are not analyzed in this opinion.

Table 1. NMFS ESA determinations regarding listed species that may be affected by Puget Sound salmon
fisheries and the duration of the decision (4(d) Limit or biological opinion (BO)). Only the decisions
currently in effect and the listed species represented by those decisions are included.

Date (Coverage) Duration

Citation

ESU considered

April 1999 (BO) * until reinitiated

(NMFS 1999)

S. Oregon/N. California Coast coho
Central California Coast coho
Oregon Coast coho

April 2001 (4(d) Limit) | until withdrawn

(NMFS 2001a)

Hood Canal summer-run Chum

April 2001 (BO) * until reinitiated

(NMFS 2001b)

Upper Willamette River Chinook
Columbia River chum

Ozette Lake sockeye

Upper Columbia River spring-run Chinook
Ten listed steelhead ESUs

June 13, 2005* until reinitiated

(NMFS 2005¢)

California Coastal Chinook

December 2008 (BO) until reinitiated [ (NMFS 2008f) | Snake River spring/summer and fall
(affirmed March 1996 Chinook and sockeye

BO)*

April 2012 (BO)* until reinitiated | (NMFS 2012) Lower Columbia River Chinook

until reinitiated

April 9, 2015 (BO) *

(NMFS 2015b)

Lower Columbia River coho

* Focus is fisheries under Pacific Fishery Management Council (PFMC) and United States (US) Fraser Panel
jurisdiction. For ESUs and DPSs from outside the Puget Sound area, the effects assessment incorporates impacts in
Puget Sound, and fisheries are managed for management objectives that include impacts that occur in Puget Sound

salmon fisheries.

1.3 Proposed Federal Action

“Action” means all activities or programs of any kind authorized, funded, or carried out, in
whole or in part, by Federal agencies (50 CFR 402.2). Under the MSA Essential Fish Habitat
consultation, Federal Action means any action authorized funded, or undertaken, or proposed to
be authorized, funded, or undertaken by a Federal Agency (50 CFR 600.910). The actions that
are subject of this opinion require consultation with NMFS because Federal agencies (BIA,
USFWS, NMFS) are authorizing, funding, or carrying out actions that may adversely affect
listed species (section 7(a)(2) of the ESA). NMFS is grouping these three proposed Federal
actions in this consultation pursuant to 50 CFR 402.14 (c) because they are similar actions
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occurring within the same geographical area.

BIA The BIA has requested consultation on its authority to assist with the development and
implementation of the co-managers 2020-2021 Puget Sound Chinook Harvest Plan occurring
from May 1, 2020 through April 30, 2021. This plan describes the framework within which the
tribal and state jurisdictions jointly manage all recreational, commercial, ceremonial, subsistence
and take-home salmon and steelhead fisheries, and considers the total fishery-related impacts on
Puget Sound Chinook salmon and steelhead from those fisheries within the greater Puget Sound
area. The 2020-2021 Chinook Harvest Plan is based on the 2010-2014 Puget Sound Chinook
harvest RMP, with revisions to the conservation objectives, as has been necessary and
appropriate. This 2020-2021 Chinook Harvest Plan details the current conservation and
management objectives, including expected levels of impact to ESA-listed Chinook salmon and
steelhead, over the one-year term of its implementation, and describes the suite of fisheries
planned to meet these objectives. The Chinook Harvest Plan also contains management area-
specific details on fishery time periods, gear restrictions, and catch allocation and bag limits,
where applicable, anticipated to occur during the period (Mercier 2020). The Chinook Harvest
Plan, as submitted by the BIA, encompasses:
e the information and commitments of the 2010-2014 Puget Sound Salmon RMP as
amended by the Summary of Modifications to Management Objectives of the 2010 Puget
Sound Chinook Harvest Management Plan for the 2020-2021 Season;
e the 2020-2021 List of Agreed Fisheries (LOAF), which provides specific details about
individual anticipated fisheries by location, gear, time and management entity;
e an addendum related to on-going management of the late-timed fall Chinook hatchery
program in the Skokomish River;
Stock Management Plan for the Nisqually Fall Chinook Recovery
Pre-season plan for the Nisqually tribal selective net gear research fishery
2020 Green River Management actions,
2020 Puyallup River Management actions;
a description of actions to be taken in the WDFW managed fishery season for 2020-2021
beneficial for Southern Resident Killer Whales;
e asummary assessment of the tribal salmon fishing impacts associated with the proposed
2020-21 Puget Sound Chinook Harvest Plan on Southern Resident killer whales
e the co-managers’ anticipated impacts to Puget Sound steelhead,
e Pacific Salmon Commission, Chum Technical Committee genetic stock composition
research study;
e Piscivorous predator removal fishery and research study (Muckleshoot Tribe), and;
e Piscivorous predator assessment research study (WDFW).
e Nooksack early Chinook telemetry research study (Lummi Tribe)

The BIA is the lead federal action agency on this consultation.

USFWS:
The USFWS proposes to authorize fisheries that are consistent with the implementation of the
Hood Canal Salmon Management Plan (Hood Canal Salmon Management Plan 1986; HCSMP)
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from May 1, 2020 through April 30, 2021. The USFWS, along with the State of Washington and
the treaty tribes within the Hood Canal, is party to the HCSMP, which is a regional plan and
stipulated order related to the Puget Sound Salmon and Steelhead Management Plan (PSSMP).
The state, tribal, and federal parties to the Hood Canal Plan establish management objectives for
stocks originating in Hood Canal including listed Chinook and summer-run chum stocks. Any
change in management objectives under the HCSMP requires authorization by the USFWS, as a
party to the plan. Management under the HCSMP affects those fisheries where Hood Canal
salmon stocks are caught. This opinion focuses on Puget Sound salmon and steelhead fisheries
that may impact listed species under NMFS’ jurisdiction from May 1, 2020 through April 30,
2021 (see Mercier (2020) for fisheries proposed to occur during this period).

NMFS:

The Fraser Panel of the Pacific Salmon Commission (PSC) controls sockeye and pink salmon
fisheries conducted in the Strait of Juan de Fuca and San Juan Island regions in the U.S., the
southern Georgia Strait in the U.S. and Canada, and the Fraser River in Canada, and certain high
seas and territorial waters westward from the western coasts of Canada and the U.S. between 48
and 49 degrees N. latitude. The Fraser Panel typically assumes control of commercial and
subsistence fisheries in these waters from July 1 through September, although the exact date
depends on the fishing schedule in each year. Fisheries in recent years have occurred in late July
into late August in non-pink salmon years and into September in pink years. These fisheries are
commercial and subsistence net fisheries using gillnet, reef net, and purse seine gear to target
Fraser River-origin sockeye and, in odd-numbered years (e.g., 2013, 2015, 2017, 2019), Fraser
River pink salmon. Other salmon species are caught incidentally in these fisheries. The U.S.
Fraser Panel fisheries are managed in-season to meet the objectives described in Chapter 4 of the
PST (the Fraser Annex). The season structure and catches are modified in-season in response to
changes in projected salmon abundance, fishing effort or environmental conditions in order to
assure achievement of the management objectives, and in consideration of safety concerns. U.S.
Fraser Panel area fisheries are also managed together with the suite of other Puget Sound and
PFMC fisheries to meet conservation and harvest management objectives for Chinook, coho, and
chum salmon.

Two Federal actions will be taken by NMFS during the 2020 fishing season (May 1, 2020 —
April 30, 2021) to allow the PSC’s Fraser Panel to manage Fraser River sockeye and pink
fisheries in U.S. Fraser Panel Waters. One action grants regulatory control of the U.S. Fraser
Panel Area Waters to the Panel for in-season management (a reciprocal action in Canada takes
place for their Panel waters). The other action is the issuance of in-season orders by NMFS that
give effect to Fraser Panel actions in the U.S. portion of the Fraser Panel Area. The Pacific
Salmon Treaty Act of 1985 (16 U.S.C. 3631 et seq.) grants to the Secretary of Commerce
authority to issue regulations implementing the Pacific Salmon Treaty. Implementing regulations
at 50 CFR 300.97 authorize the Secretary to issue orders that establish fishing times and areas
consistent with the annual Pacific Salmon Commission regime and in-season orders of the Fraser
River Panel. This authority has been delegated to the Regional Administrator of NMFS’ West
Coast Region.
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NMES is grouping these proposed Federal actions in this consultation pursuant to 50 Code of
Federal Regulations (CFR) 402.14(c) because they are similar actions occurring within the same
geographical area. We considered whether or not the proposed Federal actions would cause any
other activities and determined that it would. Puget Sound treaty Indian salmon fisheries and
related enforcement, research, and monitoring projects associated with fisheries, other than those
governed by the U.S. Fraser Panel, would occur as a consequence of the proposed action and are
reasonably certain to occur. Because the state of Washington and the Puget Sound treaty tribes
have submitted a proposal for joint management? of the 2020-2021 Puget Sound salmon
fisheries, the non-treaty salmon fisheries and related enforcement, research, and monitoring
projects associated with fisheries, other than those governed by the U.S. Fraser Panel, would also
occur as a consequence of the proposed action and are reasonably certain to occur. We will be
including the effects of these activities in the effects analysis of this opinion.

Many salmon stocks impacted in the Puget Sound salmon fisheries are also taken in other marine
fisheries outside of the Puget Sound region. The conservation objectives developed for Puget
Sound Chinook described in the 2020-2021 Puget Sound Harvest Plan are a mix of Southern
United States (SUS), total (all marine and freshwater) exploitation rate (ER), and escapement
abundance-based impact objectives. Therefore, the analysis of fishery impacts to Puget Sound
Chinook stocks includes assumptions regarding their harvest in salmon fisheries along the
Pacific west coast, including Southeast Alaskan (SEAK) and Canadian fisheries, ocean fisheries
off the coasts of Washington and Oregon states, as well as fisheries in the marine, estuarine, and
freshwater areas of Puget Sound (Puget Sound salmon fisheries), considered in this opinion, in
determining whether conservation objectives are met. The Fraser Panel fisheries are included in
the mix of Puget Sound salmon fisheries.

Puget Sound salmon fisheries for Chinook, coho, chum, and Fraser River sockeye and pink
salmon are managed consistent with the provisions of the PST, an international agreement
between the U.S. and Canada, which also governs fisheries in SEAK, those off the coast of
British Columbia, the Washington and Oregon coasts, and the Columbia River. Canadian and
SEAK salmon fisheries impact salmon stocks from the states of Washington, Oregon, and Idaho
as well as salmon originating in SEAK and Canadian waters. As described above, fisheries off
the coast of Washington and Oregon and in inland waters, such as the Puget Sound, harvest
salmon originating in U.S. West Coast and Canadian river systems. The PST provides a
framework for the management of salmon fisheries in these U.S. and Canada waters that fall
within the PST’s geographical scope. The overall purpose of the fishing regimens, is to
accomplish the conservation, production, and harvest allocation objectives set forth in the PST
(https://www.psc.org/publications/pacific-salmon-treaty/). The PST provides for the U.S. and
Canada to each manage their own fisheries to achieve domestic conservation and allocation
priorities, while remaining within the overall limits agreed to under the PST. In 2018, U.S. and
Canadian representatives reached agreement to amend versions of five expiring Chapters of
Annex IV (Turner and Reid 2018); both countries have since executed this agreement. Because
the Puget Sound Chinook salmon are listed under the ESA and are subject to management under

2 As provided under the Puget Sound Salmon Management Plan, implementation plan for U.S. v Washington (see 384
F. Supp. 312 (W.D. Wash. 1974)).

24



Case 2:70-cv-09213-RSM  Document 22317 Filed 10/30/20 Page 28 of 81

the PST, objectives for Puget Sound salmon fisheries are designed to be consistent with these
laws.

The new PST Agreement includes reductions in harvest impacts in all Chinook fisheries within
its scope, including Puget Sound, and refines the management of coho salmon caught in these
areas. The new Agreement includes reductions in the allowable annual catch of Chinook salmon
in the SEAK and Canadian West Coast of Vancouver Island and Northern British Columbia
fisheries by up to 7.5 and 12.5 percent, respectively, compared to the previous agreement. The
level of reduction depends on the overall Chinook abundance in a particular year. This comes on
top of the reductions of 15 and 30 percent for those same fisheries that occurred as a result of the
prior 10-year agreement (2009 through 2018). Harvest rates on Chinook salmon stocks caught in
southern British Columbia and U.S. salmon fisheries, including those in Puget Sound waters are
reduced by up to 15% from the previous agreement (2009 through 2018). Beginning in January
2020 this will result in an increased proportion of abundances of Chinook salmon migrating to
more southerly waters including those in the southern U.S. Although provisions of the updated
agreement are complex, they were specifically designed to reduce fishery impacts in all fisheries
to respond to conservation concerns for a number of U.S.—particularly Puget Sound Chinook—
and Canadian stocks.

In 2019, NMFS consulted on impacts to ESA-listed species from several U.S. domestic actions
associated with the new PST agreement (NMFS 2019f) including federal funding of a
conservation program for critical Puget Sound salmon stocks and SRKW prey enhancement. The
2019 opinion (NMFS 2019f) included a programmatic consultation on the PST funding
initiative, which is an important element of the environmental baseline in this opinion. In Fiscal
Year 2020 Congress appropriated $35.1 million dollars for U.S. domestic activities associated
with implementation of the new PST agreement, of which $5.6 million is being used for
increased hatchery production to support prey abundance for SRKW and also includes $13.5
million in support of Puget Sound Critical Stock Conservation and Habitat Restoration and
Protection Program. The beneficial effects of these activities (i.e., increases in the abundance of
Chinook salmon available as prey to SRKW, hatchery conservation programs to support critical
Puget Sound Chinook populations, and improved habitat conditions for those populations) are
expected to begin in the next 3-5 years. Subsequent specific actions (i.e, hatchery production
programs, habitat restoration actions) will undergo separate consultations, tiered from the
programmatic consultation (NMFS 2019f), to assess effects for site-specific actions. The harvest
management provisions of the new Agreement and the appropriations to initiate the conservation
activities are in place now and will be taken into account in this biological opinion. The effects
of the conservation activities will be important to the analysis of the impacts of Puget Sound
salmon fisheries over the long term to Puget Sound Chinook salmon and SRKW. Additional
detail on the activities associated with the PST funding initiative are described in the Environmental
Baseline (Section 2.4).

2. ENDANGERED SPECIES ACT: BIOLOGICAL OPINION AND INCIDENTAL
TAKE STATEMENT

The ESA establishes a national program for conserving threatened and endangered species of
25
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WEST vs WASHINGTON DEPARTMENT OF FISH AND WILDLIFE
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1 BE | T REMEMBERED t hat on Friday, Decenber 20,
2 2019, at 9:06 a.m, at 1415 Coll ege Street, Lacey,
3 Washi ngton, before REBECCA S. LINDAUER, Certified Court
4 Reporter, in and for the State of Washington, appeared RON
5 WARREN, the witness herein:
6 WHEREUPON, the follow ng proceedings were had, to
7 Wit:
8
9 (M. Gossmann not present.)
10 (M. West not present.)
11
12 | RON WARREN, havi ng been first duly sworn,
13 testified as foll ows:
14
EXAM NATI ON
15 BY MR FRAWEY:
16 | Q Good norning, Ron. M nane is Joe Frawley. |'mthe
17 attorney for Twin Harbors Fish and Wldlife.
18 Have you ever had your deposition taken before?
19 | A No.
20 | Q Ckay. Can you please state your name for the record.
21 | A Ron Warren.
22 | Q I'l'l go over sonme brief ground rules. The court reporter's
23 obviously witing everything dow; so please wait until |'m
24 done speaking. I'Il wait until you' re done speaking. |It's
25 hard for her to wite two conversations down at once. |If
Dixie Cattell & Associates * (360) 352-2506 Page 4
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WEST vs WASHINGTON DEPARTMENT OF FISH AND WILDLIFE
Ron Warren, 12/20/2019

1 you want to take a break, let me know at any tine.

2 Your attorney's going to object at some point,

3 probably. Let her finish her objection. You do have to

4 answer unless she tells you not to, even if she objects.

5 If 1 ask a poorly worded question or you otherw se

6 don't understand, just tell me you don't understand. If you
7 don't, the record will reflect that you did understand the
8 question, and it makes for a better record if we're on the
9 same page.

10 VWhat did you do to prepare for today's deposition?

11 | A | read back and forth the court documents, responses to

12 interrogatories, as well as the deposition that we got back
13 from Kyl e Adi cks.

14 | Q So did you read M. Adicks's deposition?

15 | A | did.

16 | Q Anything in there you disagree with?

17 | A No. There were some wording things, but, no, no

18 di sagreement s.

19 | Q Nothing substantive?
20 No.
21 | Q Can you tell me your educational background starting with, |
22 guess, high school. You graduated high school here in
23 Aynpia. Correct?
24 | A | graduated high school in 1978 here in Oynpia from
25 Capital.

Dixie Cattell & Associates * (360) 352-2506 Page 5
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Q  kay.

A And I've only taken a couple of college courses back in
the '80s, DOS. | was one of those.

Q  \Wat's DOS?

And then some -- obviously sonme state training along the
way. Took a two-year program called Washington State
Certified Public Managers, but no other formal education.

Q So then what -- can you tell me your work history starting

© oo N o o M w N
>

with, | guess, post high school.

10 | A Post high school. So | came out of high school and was a
11 hod carrier for a short period of tine, and then | went to
12 work in a machine shop. | did that for a short period of
13 time, and then came to work for the Department of Fisheries
14 Decenber 19, 1979; so, yes, that's 40 years yesterday.

15 1 Q Ckay. So what did you do when you started with the

16 fisheries in '79?

17 | A | was a tenporary fish culturist at what then was the Geen
18 River Hatchery, which is now called Soos Creek Hatchery,

19 S-0-0-s.

20 | Q  What does a tenporary fish culturist do?

21 What ever they're told to do.

22 | Q As needed.

23 What did you do after that?

24 | A So fromthere | just got on permanent. | went up to the

25 Nooksack Hatchery as a fish culturist 1, and then it was a

Dixie Cattell & Associates * (360) 352-2506 Page 6
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1 progressive increase in different responsibilities and

2 positions until 1994, 1995 when | became a conpl ex manager

3 and oversaw the Lake Washington facilities: so Issaquah

4 Cedar River, and then all of the Green River facilities.

5 So. .

6 | Q Howlong were you conpl ex manager?

7 | A Until 1998.

8 | Q kay. What changed in '98?

9 | A 1998 | went in as a -- on a tenporary assignment to becone
10 the legislative coordinator for the hatcheries program and
11 then | did go back to the field briefly, but then returned
12 within a nonth or two and became our agency's |abor
13 rel ations manager in our human resources office, and | did
14 that for almost two years. Returned to hatcheries as a
15 regional operations manager; so | oversaw 18 facilities in
16 our Administrative Region 4.

17 | Q  What year was that that you took that position?

18 | A 2000, | believe.

19 | Q Howlong did you do that?

20 | A Just over two years. There were a variety of different

21 responsibilities in that but -- because of sone changes and
22 preparation for agency nergers that were going on but -- and
23 then in 2002 | went out to Region 6 as the fish program

24 nanager .

25 | Q  \Wen did the merger happen?

Dixie Cattell & Associates * (360) 352-2506 Page 7
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A 1995.

Q So you're not talking about nmerger of --

A Sorry. Yeah, 19- -- yeah. 1995 nerger of Fish and
Wldlife.

Yeah. So what merger are you referring to in the 2000-2002
range when you were just describing that?

A | had ny years wong. It was the nerger of the agencies
that | was talking about.

Q Ckay.

© o ~N o g A W N B
O

10 | A Thank you for the clarification.

11 | Q Ckay. So when were you the Region 6 manager? \Wen was

12 that?

13 | A So 2002 | started. | believe that | went in to becone the
14 hat cheries division manager in '07, did that for two years,
15 and then returned to the Region 6 fish program nanager

16 position with additional responsibilities. | went back and
17 al so became a representative on a commttee through the

18 Paci fic Sal mon Commi ssi on.

19 | Q  That was when?

20 | A In 2009.

21 | Q  What was your position on the --

22 | A | was a Southern Panel alternate.

23 | Q  Wat's that mean?

24 | A So the Pacific Sal mon comm ssioners -- conm ssioners and
25 through the treaty have staff anongst the states and

Dixie Cattell & Associates * (360) 352-2506 Page 8
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1 bilateral countries that fulfill obligations of

2 i mpl enentation and/or negotiations of the treaty, and |

3 participated on the Southern Panel which oversaw coho and
4 chum for the comm ssion

5 1 Q Ckay.

6 | A And then that was just the work -- of the U S. section was
7 then Oregon, Washington, and the tribes, affected tribes,
8 and then we would work together to come up with our

9 positions and then meet bilaterally with our Canadian

10 counterparts.

11 | Q How [ ong were you a Southern Panel alternate?

12 | A | believe I was for six years.

13 | Q So until 2015?

14 | A Roughl y, vyes.

15 | Q And then were you also a Region 6 manager?

16 | A So there was a change in duties in there, and I'mtrying to
17 recal | what year that was. | became -- it's the exact same
18 position Kyle Adicks has now, but the title was different.
19 | was the deputy assistant director in charge of

20 I ntergovernnental sal non management.

21 | Q  What year was that?

22 | A | believe that was in 2012,

23 | Q  And you held that until when?

24 | A 2015 when | becane the fish program assistant director.

25 | Q And then did M. Adicks take over that position in '15?

Dixie Cattell & Associates * (360) 352-2506 Page 9
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A He did not. John Long took over for a couple of years unti
he pronoted and then ultimately left the department but --
and then Kyle pronoted into the position

Q  Then after 2015 what was your position?

| was the assistant director, oversaw the admnistrative

fish programw thin the agency.

© 0O ~N o o1 &~ W NN
>

Q Is that still your position today?

A No, sir.

Q  Wat's your position today?
10 | A Today I'mthe fish policy director for the agency and reside
11 inthe director's office.
12 | Q kay. So what was -- your assistant director of fish
13 program what were your responsibilities?
14 Kind of |ike when | was a tenporary culturist.
15 | Q  Watever you were told to do?
16 | A Yeah. Just to oversee the admnistrative function of the
17 fish program which is roughly half of the Departnent of
18 Fish and Wldlife, about 850 full-time enployee equivalents,
19 but then primary responsibilities were that | was the main
20 contact, |ead negotiator through North of Falcon and triba
21 contacts on sal mon and shel | fish.
22 | Q  kay.
23 | should say sal non, steel head, and shellfish
24 | Q Didthat change -- what year did that change as far as your
25 North of Falcon responsibilities?

Dixie Cattell & Associates * (360) 352-2506 Page 10
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trying to point as a quick reference to the |anguage that's
there instead of spelling it out here.

So then this final nmodel run, is this included in what's
sent to -- as part of the ESA consul tation?

So the final nodel run, whether it's in this great of

detail, | assume that they get the entire electronic copies,
so this plus nore. This may not be the entire nodel. It
may be the nodel -- | don't know -- but, yes, the fina

nodel run is sent to NOAA fisheries for their ESA analysis.
So the nodel run and the LOAF are sent to NOAA fisheries.
Correct?

Yes, sir.

And they conduct their ESA consultation, and at this point
the agreement is -- | think you' ve used the word
"tentative." Correct?

Yes, sir

The tentative agreement, which is the LOAF, and the node

run are sent to NOAA fisheries. What does NOAA fisheries do
t hen?

So let me back up just a little bit. The nodel run would be
sent inmmediately because NOAA has staff that help keep the
nodel functioning throughout the PFMC, North of Fal con
process; so they would be transmtted a copy. They can
start some of their analysis while the LOAF is conpleted.

Fromthat point, once we finalize the LOAF to ful

Dixie Cattell & Associates * (360) 352-2506 Page 24
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1 tentative, sign off on it, and then continue through the

2 rul emaking process with CR 102 and to the 103 process for

3 finalization

4 But specific to NOAA --

5 Yeah.

6 - they receive the LOAF and the nodel run. | think you

7 said they' re conducting -- they are conducting anal ysis

8 t hroughout the PFMC process. They then conplete their ESA
9 consul tation based on the LOAF and the model run. |s that
10 accurate?

11 There may be other factors that they're |ooking at:

12 sout hern resident killer whales, those types of things that
13 conplete their ESA consultation, but those are two critica
14 docunents that they use, yes.

15 And then what does -- what form does the NOAA approval take?
16 Is it aletter that the parties receive? Is it published on
17 the federal register? Wat evidence is NOAA's approva

18 under ESA?

19 So ny understanding is that NOAA does place their decisions
20 on the federal register in the formof biological opinion to
21 us and then a final decision action after a cooling down

22 period of 30 days after public comment is taken. | believe
23 that's the process that it goes through

24 And then based on that, | think a nunber of people have

25 testified that the LOAF is then turned into a CR 102 that's

Dixie Cattell & Associates * (360) 352-2506 Page 25
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1 put out for public coment?

2 MS. CHUNG (bjection. Mscharacterizes prior

3 t esti nony.

4 You can answer .

5 Can you restate the question? Sorry.

6 (By M. Frawley) Mybe. M understanding -- and | think

7 it"s consistent with prior testimony -- is that the LOAF

8 that comes out of PFMC is used by the departnent to create
9 the CR 102 | anguage that's published for public coment. |Is
10 that accurate?

11 So the portion of the LOAF that represents the state

12 recreational fisheries is likely used to create that

13 docunent, absol utely.

14 You said "likely used." Do you know if it's used?

15 |'"mnot positive. That's why | used that word. | make that
16 assunmption. |'ve never been involved in that process.

17 Fair enough.

18 The ESA consultation, is it required to conduct our

19 state salnon fisheries? Are you required to get NOAA's
20 approval ?
21 Yes.
22 As part of that ny understanding -- correct ne if ['m
23 wong -- is the state's practice recently has been to submt
24 a permt jointly with the treaty tribes. |Is that accurate?
25 Seek consultation jointly with the treaty tribes is perhaps

Dixie Cattell & Associates * (360) 352-2506 Page 26
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1 a better way to say it.

2 | A For our individual year, yes, that's true.

3 |Q And are you aware -- that's based on agreenent. Correct?

4 | A \Wat do you nean by "agreenent"?

5 |1 Q That only occurs if the state and the treaty tribes reach an
6 agreenment on fisheries. Correct?

I Yes.

8 | Q Gkay. Are you aware of anytinme recently when agreement was
9 not reached?

10 | A Yes.

11 | Q  ay. Wen was that?

12 | A In 2016.

13 | Q kay. Were you involved in that process?

14 | A | was.

15 | Q And | believe you testified earlier that you were, at the
16 time, the |ead negotiator for the departmnent?

17 Yes.

18 | Q  What was the basis for disagreenent in 20167

19 | A The basis for disagreement, we had submtted what we called
20 a final package to the tribes, and | believed that we had a
21 tentative agreement on a full package. And the next norning
22 our director requested that | go pull that back, that we

23 wanted to make alterations to that, and that caused some

24 angst anongst all the parties. W supplied that, and then
25 those fisheries that had been nodified became the issue that

Dixie Cattell & Associates * (360) 352-2506 Page 27
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1 caused us not to reach agreenment on time that year --

2 | Q  ay.

3 - or tentative agreement on tine that year

4 1 Q Sol didn't nean to speak over you. The state had submtted
5 what the parties at the tinme thought was a final, | guess,

6 tentative agreenent, fisheries' proposal fromthe state's

7 perspective?

8 | A Correct. W had not done a final nodel run, although we had
9 every belief it would nmeet all of the ESA standards and had
10 comuni cated that to the tribes, and then the next norning
11 we pul l ed that back

12 | Q kay. What changes did the state attenpt to make after

13 the -- when it pulled back the final fisheries plan?

14 | A There were fisheries in Marine Area 10 in, | believe, June
15 that we wanted to add back in

16 | Q So you wanted to add a Chinook fishery in Area 10 for the

17 nonth of June. |s that accurate?

18 | A | believe it was a nonretention fishery, so a catch-and-

19 rel ease fishery. Not Chinook, not coho. They could have --
20 angl ers could have fished for other species, but they could
21 not have retained any salnmon at the tine.

22 | Q So it was a nonretention catch-and-rel ease season in Area 10
23 for the nonth of June?

24 Two weeks in June.

25 | Q  "Two weeks in June"?
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A
Q

It's ny recol | ection

What woul d the effect of that fishery have been as far as
nortalities go?

| don't recall.

So the tribes then refused to reach an agreenent once that
fishery was inserted into the final fisheries plan?

W continued the dispute over fisheries at that tine, yes.
Woul d agreement have been reached had that final plan not
been pul | ed back?

| believe so.

So what happened? Was the state able to fish once agreenent
was not reached?

No, we were not.

(kay. Didthe tribes -- were the tribes able to go fishing?
The tribes were able to receive approval under ESA to
conduct their fisheries.

Wy was --

| do believe they had to delay fromthe start of when their
fisheries would have initially begun, but it wasn't a huge
del ay.

Was the tribe able to get ESA approval and the state not
able to get ESA approval ?

Vel |, they received approval through consultation with the
Bureau of Indian Affairs. The details of that, | don't

recal | what those -- what that was called, but received
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approval --
Q  ay.
A -- or authorization is probably a better word to use.

(Exhibit No. 4 marked.)
You' ve been handed what's been marked as Exhibit 4  Can you
review that, and then let me knowif you recognize that
docunent .
Yes. | recogni ze the docunent.

Q What isit?

© o N oo Ul AW N
O

10 | A Aletter fromthe Puyallup Tribal Council to then-Director
11 Unsworth at Departnment of Fish and Wldlife.

12 | Q This letter discuss the disagreement we were just -- you
13 were just testifying about?

14 | woul d have to reread the letter to know that for certain
15 | Q Can you do that real quick

16 MS. CHUNG Take your tine.

17 | A Yeah. | was going to say, "I don't know about real quick."
18 Ckay.

19 | Q (By M. Framey) Have you read it?

20 | A | have.

21 | Q  "It," being Exhibit 4, does that refresh your recollection?
22 | A It does.

23 | Q Isthisthe -- is this letter referencing the dispute that
24 we just discussed?

25 | A No.
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WEST vs WASHINGTON DEPARTMENT OF FISH AND WILDLIFE
Ron Warren, 12/20/2019

Q
A

> O = O

Ckay. What is this letter discussing?

This letter is discussing the post North of Falcon or final
PFMC week. Many of the different positions changed, and
different negotiations needed to occur to reach fina

agr eement.

So what positions changed? You said "many different
positions changed."

So obviously our change caused the Puyal lup tribe to offer
us different fishery proposals. Those were the many things
that changed that | was tal king about.

What changes did the Puyallup tribe mke?

They were just offering us in the letter two different
alternatives to consider within the fisheries that they were
going to conduct in the Puyal lup River

Was that -- | guess, do they offer to conduct |ess fishing
or nore fishing?

Than?

For the tribe. Than what had been, | guess, the tentative
agreenment that was then pulled back?

| don't know. | don't have the document that was the
tentative agreement in front of ne.

Do you have a recollection?

| do not.

If you turn to page 2 --

Yes, sir.
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Q

-- you'll see -- | believe I highlighted a portion for you
on the top, the first highlight. It says "A nontreaty
fishery now may not be possible this season because of the
wel | -understood deadline for ESA review." Do you see that?
| do.

VWhat's the tribe referencing there?

Vell, | -- the tribe is referencing the fact that because
we're still before May but before -- or post PFMC 2, we were
still trying to proceed to get joint coverage from ESA and
until we could provide fisheries that they could agree to
and vice versa, we weren't able to submt a joint package to
NOAA fisheries for consideration

Ckay. And then there's a second highlighted portion. Can
you read that for the record, please.

| can. "As known to all, for many years, the North of

Fal con process is driven by deadlines made necessary by the
requirenents of NOAA review under the ESA. Each year the
joint tribal-state list of approved fisheries was submtted
to NOAAin tinme for NOAA review, and NOAA was able to
conplete its review each year in a tinely fashion. This
year is different because of WOFWs |ack of meani ngful
engagement with the process. \When WDFWabruptly wal ked away
on April 19, it offered no response to our proposal and no
expl anation whatsoever for its decision. WOFWthereby |eft

the tribes with no alternative other than to submt a
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1 tribal-only list of approved fisheries in time for federal
2 | nteragency consul tation under ESA Section 7."

3 1Q Al right. So, first of all, do you agree with that

4 characterization of WDFWs actions?

5 | A | don't recall the details of the actions to where -- but

6 obviously those are the thoughts of the Puyallup tribe, and
7 | can't begin to put nyself in their shoes.

8 | Q Do you agree that WDFW I acked meani ngful engagenent in the
9 North of Fal con process in 2016?

10 My opinion or the Puyal lup tribe"s opinion?

11 | Q  Your opinion

12 | A No. | believe we were actively engaged throughout North of
13 Fal con.

14 | Q The tribe here references they are able to get their own ESA
15 consul tation under ESA Section 7. Does the State have a

16 simlar process to followto submt its own permt wthout
17 the tribal agreenent?

18 | A So during that year we did explore those avenues but coul d
19 not find a pathway to receive our own approval for ESAto
20 allow us to go fishing.
21 | Q Soit's fair to say without tribal agreement, at least as it
22 stands now, there's no path to receive ESA consultation for
23 the state?
24 Correct.
25 | Q (kay. What are the deadlines? The letter references
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1 "wel | -understood deadline for ESA reviewin a tinely

2 fashion." "North of Falcon is driven by deadlines." Each
3 year what are those deadlines?

4 | A So comng out of PFMC 2, if you have the full package of the
5 tentative agreement and are able to provide the final nodel
6 run to NOAA fisheries, NOAA has a condensed period of tine
7 to be able to provide the authorization to fish under ESA
8 And so you can imagine that if we -- if the dates in

9 here are accurate and that we had wal ked away on April 19
10 and there are tribal fisheries that could -- are awaiting
11 authorization to begin on May 1st, that's the deadline that
12 they're talking about. That NOAA has a very condensed tine
13 frame to anal yze everything and finalize the process,

14 the parties that they have authorization or don't.

15 1 Q It sounds |ike NOAA, if there's an agreenent, can conduct
16 the ESA consultation within a few weeks. Is that accurate?
17 | A Wen we are in the mdst of an annual single year

18 consultation or have in place a nultiyear plan where they
19 just have to do the analysis of the fisheries, yes, |
20 believe that to be true.
21 | Q Howlong would it take for the state to receive ESA
22 consultation without tribal agreement and without a
23 fisheries plan in place?
24 | A So we never -- we never got to what the final month count
25 was, but I'mgoing to guess it's longer than a year to take.

notify
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1 |t's somewhere between that year and 18 months is ny guess,
2 but certainly beyond the point of time where our fisheries
3 woul d have been gone and we woul d have been negotiating the
4 next year's fisheries instead of promulgating our fisheries
5 that were going to be in place.

6 | Q So going back to the agreement, it sounds as if once this

7 fisheries proposal is submtted to the tribe, the tribe is
8 not very receptive or receptive at all to changes once the
9 final nodel run has been made or anticipated. Is that

10 accurat e?

11 MS. CHUING (bjection. It's alittle confusing.
12 Can you restate it?

13 | Q (By M. Frawey) Hopefully better. You testified earlier
14 that the tribe -- tribes became upset when VWDFW pul | ed back
15 their -- what they had proposed as the final model run in
16 2016. Correct?

17 Correct.

18 | Q And you testified that that was a catch-and-rel ease fishery
19 for two weeks in Area 10. Correct?

20 My recol | ection, yes.

21 | Q So | guess I'masking is the tribe historically unwilling to
22 make changes once the final nodel run has been made or

23 proposed?

24 | A Dependi ng on what the change is. |f you' re going to change
25 sonething that has the effect that -- that affects nultiple
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1 tribes within what their usual and customary is, then |'m

2 going to guess that you're -- the chances to kind of throw

3 the wrench in the spokes is pretty great.

4 | Q Howgreat of a change or effect is required before the

5 tribes object?

6 | don't know.

7 | Q Can you recall any changes being made at all post fina

8 nodel run?

9 | A Mnor, less significant, |ike, date changes or stack weeks.
10 Those types of changes have been made that we could notify
11 NOAA or know that there are date changes within stack weeks
12 that we know aren't going to change the effect of the
13 fisheries on ESA standards, those types of things have taken
14 pl ace on both sides, both at tribal fishery and ours.

15 | Q ay. |If there's any effect on the ESA inpact, can the

16 change be nmade?

17 | A | would say it can, but you have to be able to be -- or show
18 that it's a neutral change and have agreement by al

19 parties, including the -- depending on where you are that

20 woul d include NOAA fisheries and agreeing with that change.
21 | Q  \When you say "neutral change," what is neutral change?

22 | A "Neutral" neans that if you -- if you increase your inpact
23 on whatever critical stock mght be there, if you're

24 i ncreasing that inpact, everybody's going to say no. You're
25 outside of what could be now the ESA threshold or standard
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1 CERTI FI CATE

2 |, REBECCA S. LINDAUER, a Certified Court Reporter in and

3 | for the State of Washington, residing at Lacey, do hereby

4 | certify:

5 That the foregoing deposition of RON WARREN was taken before
6 | me and conmpleted on the 20th day of December 2019, and thereafter
7 | transcribed by me by neans of conputer-aided transcription; that
8 | the deposition is a full, true, and conplete transcript of the

9 | testinony of said wtness;

10 That the wtness, before exam nation, was by me duly sworn
11 |to testify the truth, the whole truth, and nothing but the truth,
12 | and that the witness reserved signature;

13 That | amnot a relative, enployee, attorney, or counsel of
14 | any party to this action or relative or enployee of any such

15 | attorney or counsel, and | amnot financially interested in the
16 | said action or the outcone thereof,

17 That | amherewith securely sealing the deposition of RON
18 | WARREN and pronptly mailing the sane to MR JCE FRAWEY.

19 I N WTNESS HEREOF, | have hereunto set ny hand this 4th day
20 | of January 2020.

21
22
23
24 Reecca S. Lindauer, CSR#2402
rtified Court Reporter, in and for the
25 State of Washington, residing at Lacey.
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UNITED STATES DEPARTMENT OF COMMERCE

WT OF ¢,
"‘d“f * National Oceanic and Atmospheric Administration
s : NATIONAL MARINE FISHERIES SERVICE
< % ‘g’ Waest Coast Region
%, o 1201 NE Lloyd Boulevard, Suite 1100

$rares of PORTLAND, OREGON 97232-1274

February 10, 2017

Honorable Lorraine Loomis, Chair Dr. Jim Unsworth, Director

Northwest Indian Fisheries Commission Washington Department of Fish and Wildlife
6730 Martin Way East 600 Capitol Way North

Olympia, Washington 98516 Olympia, Washington 98501

Dear Chair Loomis and Director Unsworth:

As you are well aware, the events leading to the co-managers’ delayed agreement on Puget
Sound fisheries in 2016 involved a significant commitment of time and resources by all of us.
We are encouraged by the co-managers’ recent efforts and progress to avoid a repeat of these
events in 2017. These efforts demonstrate commitment and determination to reach a better
outcome this year.

Success this year entails the state and tribes reaching a timely 2017 fisheries management
agreement. Reaching that agreement will aid in crafting a new, long-term agreement that the
co-managers can rely on for the foreseeable future. We are reassured by the co-managers’
commitment to a substantive schedule that, if adhered to, will lead to a conclusion by mid-
April. NOAA Fisheries will continue to work closely with the co-managers to avoid surprises
and ensure the co-managers’ plans are consistent with the requirements of our regulatory
review.

Although these efforts give good reason for hope, there continues to be a measure of anxiety
and skepticism about the upcoming season. To inform and encourage your efforts, we are
taking this opportunity to reiterate and expand upon concerns described in NOAA Fisheries’
letter of January 19, 2016, that remain relevant for the 2017 season-setting process.

In that letter, we identified potential consequences should the co-managers fail to reach
agreement on fisheries in Puget Sound through the North of Falcon process. Those
consequences have broad reach but certainly could affect decisions by NOAA Fisheries under
the Magnuson-Stevens Fishery Conservation and Management Act (MSA) regarding the 2017
federal ocean salmon fisheries (i.e., those under the jurisdiction of the Pacific Fishery
Management Council (PFMC)), as well as timely determinations under the Endangered Species
Act (ESA) regarding Puget Sound fisheries.

This year, we are describing some potential scenarios below. However, we do not suggest that
this information is inclusive of all considerations that may arise over time. We encourage you
to share this information with others to promote a common understanding of the importance
of our collective success. Please alert us to any additional potential outcomes you anticipate.
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We also reiterate our offer to assist in any way we can to reach a successful outcome in 2017
and beyond.

Management Structure

NOAA Fisheries and the PFMC have management authority under the MSA for ocean salmon
fisheries occurring in the Exclusive Economic Zone off the U.S. West Coast. The State of
Washington manages salmon fisheries in state ocean waters, and the coastal treaty tribes
manage treaty fisheries in the ocean. "Puget Sound fisheries" occur in the Strait of Juan de
Fuca, Puget Sound, and the rivers and tributaries entering Puget Sound and the Strait of Juan
de Fuca. These fisheries are managed by the State of Washington and the Indian tribes with
treaty fishing rights in these waters. While this letter discusses the decisions of NOAA
Fisheries, we respect the management entities responsible for regulating each fishery and the
cooperation among them that is fundamental to achieving our sustainable management and
shared conservation goals.

Affected Area

NOAA Fisheries believes that fisheries south of Cape Falcon, Oregon, would not be affected by
the issues discussed here as those fisheries have negligible impact on Puget Sound salmon, and
fisheries north of Cape Falcon have minimal effect on the southern populations. NOAA
Fisheries similarly believes that co-management agreements related to fisheries within the
Columbia River would not be directly affected by the issues discussed here. Therefore, this
letter considers only the context surrounding approval of PFMC fisheries north of Cape Falcon
(i.e, the “outside” fisheries) and federal determinations related to state and tribal fisheries in
Puget Sound (i.e, the “inside” fisheries), which, as you know, are unavoidably intertwined.

Federal Requirements for Approval

Under the authority of the MSA, the PFMC’s Pacific Coast Salmon Fishery Management Plan
(FMP) governs the salmon fisheries off Washington, Oregon, and California. Consistent with
the FMP, the PFMC develops its annual salmon management measures through a two-meeting
process conducted in March and April each year. Atits April meeting, the PFMC adopts a final
set of management measures, which it then recommends to NOAA Fisheries for approval and
implementation.

To approve the PFMC'’s final management measures, NOAA Fisheries must make a
determination that the measures are consistent with the MSA. The MSA has procedural and
biological requirements for approval which are captured in the FMP, and also requires that the
fishery be consistent with “other applicable law.” “Other applicable law” with respect to Puget
Sound stocks means that NOAA Fisheries must determine that the management measures:

e are consistent with the ESA;

e are consistent with the Pacific Salmon Treaty (PST); and
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¢ allow for the full exercise of treaty rights by affected treaty fishing tribes, consistent
with court orders in U.S. v. Washington, U.S. v. Oregon, Hoh v. Baldrige and other
cases.

NOAA Fisheries’ determination of compliance with the MSA, ESA, and PST is informed by the
technical analyses and information developed through the PFMC'’s process and scientific
advisors (Salmon Technical Team or STT). With respect to treaty rights, the PFMC and NOAA
Fisheries normally rely on the state and tribes to affirm through joint agreement that the
PFMC's final management measures combined with a complementary set of Puget Sound
fisheries (determined through the North of Falcon process) assure implementation of the
treaty right.

Under usual circumstances, a broad technical and policy consensus develops around the co-
managers’ recommended fishing regimes emanating from the North of Falcon process. This
consensus establishes confidence that that the agreed-to regime meets all the applicable laws.
Lack of consensus within North of Falcon diminishes this confidence and increases NOAA
Fisheries’ expectation that any decisions made will be intensely scrutinized.

In addition, NOAA Fisheries’ ability to approve the PFMC’s recommendations prior to May 1 is
always a challenge due to the limited time following PFMC's final action in April. Any
ambiguity related to the required assurances would almost certainly delay NOAA Fisheries’
approval of the regulations past the traditional May 1 season start date.

Approval Requirement 1: Meet MSA Standards

The MSA requires that Fishery Management Councils set science-based standards to guide
management of the fishery for which they have a FMP. The Salmon FMP describes
management reference points (e.g., conservation objectives and Annual Catch Limits or ACLs)
for each Chinook and coho stock. In order for NOAA Fisheries to approve the PFMC's
recommended annual fishery management measures, they must be consistent with these
standards.

Puget Sound Chinook salmon are listed under the ESA as threatened, so ESA “consultation
standards” serve as the applicable reference points for these populations. Historically, these
consultation standards have been linked to the co-managers’ “conservation objectives” for
Puget Sound Chinook populations and thus address impacts from both Puget Sound and the
PFMC fisheries. NOAA Fisheries contributes to discussions among co-managers directed at
updating and maintaining conservation objectives to help ensure that, once agreed-upon, they
are also likely to meet ESA requirements. NOAA Fisheries summarizes the conservation
objectives in its annual “ESA Guidance Letter” sent to the PFMC prior to the annual March
PFMC meeting.

For coho salmon, which are not listed under the ESA, the FMP describes allowable exploitation
rates for each stock, but it notes that “annual natural escapement targets can vary from FMP
conservation objectives if agreed to” by the co-managers. PFMC fisheries impacts on Puget
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Sound coho stocks are relatively small and their exploitation rates rarely constrain PFMC
fisheries. However, in 2016, both Washington coastal and Puget Sound coho stocks were
expected to return in historically low numbers. Thus, these stocks constrained the ocean
fisheries North of Cape Falcon such that ocean fisheries were extremely limited compared to
prior years.

All of the requirements of the FMP for Puget Sound Chinook and coho stocks are described in
terms of total or southern U.S. impacts rather than PFMC-specific impacts, regardless of the
relatively small impact of PFMC fisheries on those stocks. It is important to note that even
though PFMC fisheries have a relatively small impact on Puget Sound populations, Puget Sound
fisheries may have a significant impact on NOAA Fisheries’ ability to approve PFMC fisheries.
In 2016, because of significant constraints on ocean fisheries to limit impacts on coastal and
Puget Sound coho, the impacts of PFMC fisheries on Puget Sound populations were extremely
low - much lower than in prior years and described as ‘de minimus’ in PFMC deliberations. As
a result, the additive impacts of PFMC and Puget Sound fisheries were of lesser concern than
usual in NOAA Fisheries’ consideration of approval of the PFMC's fishery recommendations
under the MSA. In a year when stock abundance is at normal levels and the co-managers could
not reach agreement, it would be particularly important that the PFMC and co-managers
provide the assurance needed for NOAA Fisheries to approve PFMC fisheries impacting Puget
Sound populations.

Approval Requirement 2: Consistent with Endangered Species Act

The second legal requirement for approval of the annual fishery management measures is
compliance with the ESA. The impact of the PFMC fisheries on ESA-listed Puget Sound Chinook
was most recently addressed in a NOAA Fisheries’ 2004 biological opinion. The analysis in the
opinion, which concluded that the PFMC fisheries are not likely to jeopardize Puget Sound
Chinook, relies on the expectation that the impact of PFMC fisheries on Puget Sound Chinook
has been, and will continue to be, low. In determining compliance of PFMC fisheries with the
ESA, NOAA Fisheries must assess whether the proposed PFMC fisheries indeed have low
impacts on ESA-listed Puget Sound Chinook. This assessment could occur without agreement
on the Puget Sound fisheries. However, as noted above, this does not ensure that NOAA
Fisheries could approve PFMC management measures without some form of assurance
regarding the combined effect of PFMC and Puget Sound fisheries.

Separate from NMFS'’ approval of the ocean fisheries under the MSA, exemption from the ESA’s
prohibition on take of ESA-listed Puget Sound Chinook for the fisheries inside Puget Sound is
also necessary. In recent years, NOAA Fisheries has addressed the effects of the fisheries
through section 7 of the ESA, whereby consultation on a federal action can provide
authorization for associated take of ESA-listed species. In 2016, the Bureau of Indian Affairs
(BIA) was the federal action agency through its support of tribal fisheries management
activities. Non-Indian fisheries are included within the consultation because, under a North of
Falcon agreement, they are interrelated and interdependent with the tribal fisheries.

If there is no co-manager agreement on Puget Sound fisheries, any non-Indian fishery in Puget
Sound would likely lose its “interrelated and interdependent” relationship with the tribal
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fishery. Without association with a federal action, the non-Indian Puget Sound fishery would
not be eligible for a section 7 consultation and timely authorization under the ESA. This
situation is what occurred in 2016 because NOAA Fisheries could not identify a federal nexus
for non-treaty fisheries; there was no practical and timely alternative to exempt the take of
ESA-listed species resulting from non-treaty fisheries until a co-manager agreement was
ultimately reached. In addition, there was not time in 2016 to process an alternative
mechanism for exempting take through other sections of the ESA in order to reach a
determination before the end of the scheduled fisheryl. We expect this situation would again
be the case should the co-managers fail to reach agreement in 2017.

As noted above, NOAA Fisheries was able to address 2016 Treaty Indian fisheries through an
ESA section 7 consultation in the absence of an agreement because of their connection with the
BIA’s action. However, Treaty fisheries were still delayed until the tribal fishing plan was
finalized, the supporting analysis was provided, and the opinion was issued. There is greater
uncertainty concerning the prospects of a timely authorization for a 2017 Treaty Indian fishery
in the absence of an agreement. The supporting analysis for the 2016 Treaty Indian fisheries
was less complex due to the constraining low coho returns. However, in 2017 we anticipate
that fisheries will not be constrained by coho. As such, if the co-managers fail to reach
agreement again in 2017, more complex analyses would be required and could result in more
delay and disruption of tribal fisheries than occurred in 2016. Additionally, NEPA compliance
would have to be addressed before completing any biological opinion on a joint or tribal-only
fishery. Since ESA coverage for Puget Sound fisheries in 2016 was based on agreementona
single year fishing regime, the associated incidental take coverage will expire after April 31,
2017. Based upon current information, the only path that provides a reasonable prospect for
completing a timely ESA review of state or tribal fisheries in 2017 is through a North of Falcon
agreement.

Approval Requirement 3: Consistent with Pacific Salmon Treaty

The management of fisheries that impact salmon stocks originating in Washington and Oregon
(southern U.S.) and migrating north through Canadian or Alaskan waters is governed by the
PST. Fisheries in Southeast Alaska, northern British Columbia (BC), and the west coast of
Vancouver Island are managed based on overall Chinook abundance (‘aggregate abundance
based management’ or AABM), and fisheries that occur in southern BC and Washington are
managed based on individual Chinook stock abundance (‘individual stock based management’
or ISBM). The PST limits overall impacts in the ISBM fisheries to a set percentage of impacts
that occurred during a base period of 1979-1982. For Puget Sound Chinook and coho stocks,
domestic conservation objectives are generally more conservative than PST obligations - in
fact, the PST’s ISBM limits for Puget Sound Chinook and Puget Sound coho have never limited
southern U.S. fisheries.

! While Sections 10 and 4(d) of the ESA provide mechanisms to review non-federal actions, they have additional
procedural requirements, including a cycle of public comment. NOAA Fisheries has previously provided advice to
the co-managers that a section 4(d) review of a new long-term state/tribal co-management fishing plan would
take 18 months to complete.
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However, the PST limits southern U.S. impacts on Interior Fraser River (i.e.,, Thompson River)
coho to 10% when the stock’s status in designated as “low”-- as it has been since 2009.
Because these coho are found in significant numbers in both ocean and Puget Sound fisheries,
the 10% exploitation rate has constrained both PFMC and Puget Sound fisheries every year
since 2009, and it is often the subject of substantive negotiations in North of Falcon
discussions.

Implementation of the PST in the United States is governed by the Pacific Salmon Treaty Act
(PSTA). The PSTA governs the makeup and conduct of the U.S. Section of the Pacific Salmon
Commission and provides for enforcement of the PST in the U.S. The PSTA authorizes NOAA
Fisheries to preempt “any action . .. the results of which place the United States in jeopardy of
not fulfilling its international obligations under the Treaty....”

All co-managers are well aware that Thompson River coho has been problematic in North of
Falcon discussions. In the absence of a North of Falcon agreement, it will be important to
develop an alternative mechanism that gives NOAA Fisheries assurance that the 10% limit on
Thompson River coho will not be exceeded. In 2016, due to constraints on PFMC fisheries to
limit impacts to coho, sharing of Thompson River coho between the PFMC and Puget Sound
fisheries was not a significant issue. However, in a typical year, this sharing can be limiting and
assurances regarding the combined impacts on Thompson River coho are necessary to support
NOAA Fisheries’ approval of the PFMC’s recommended fisheries.

Approval Requirement 4: Allows Full Exercise of Tribal Treaty Fishing Rights

Treaty fishing rights in northwestern Washington are addressed in the long-running U.S. v.
Washington litigation which guarantees treaty tribes the continued right to take 50% of the
harvestable fish passing through their usual and accustomed fishing grounds. In practice
today, the state and tribes co-manage the resource and use the North of Falcon process to
annually negotiate the division of harvest, being mindful of the court’s decisions but seeking
mutually-beneficial flexibility. The formal results of the North of Falcon negotiations are
documented in the “final model run” and the “List of Agreed Fisheries” (LOAF), which
describes in detail the current-year’s fisheries. The co-managers typically provide a fishery
plan, which in combination with the final model run and LOAF, reflects their agreement and
describes the proposed action and the basis for NOAA Fisheries’ ESA review of Puget Sound
fisheries.

The North of Falcon process evolved within the court-approved 1985 Puget Sound Salmon
Management Plan, negotiated and agreed to among the state and the tribes. While this Plan
remains the foundation of co-management, many practices have evolved since 1985. Stock
designations have changed, exploitation rates have replaced numeric escapement goals for
many stocks, and data and science have improved. In general, the conservation objectives that
the co-managers present at the March PFMC meeting are a modern, more sophisticated
version of the agreed-to escapement goals envisioned in 1985. Today, co-managers focus
intently on an optimum distribution of available impacts to ESA-listed populations as well as
traditional Indian/non-Indian allocation requirements.
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For decades, the state and tribes have reached agreement on how to share the catch in a
manner that has not required major judicial involvement. As a result, neither the co-managers
nor NOAA Fisheries has modern judicial guidance on how to proceed in the absence of an
agreement. Would the court review exploitation rates or be solely concerned with fixed
escapement goals? How would the court treat biological risk to ESA-listed populations?
Would the court look at the allocation of the management units analyzed by co-managers
today, or would it revert to the original allocation units the court used 30 years ago? It may be
difficult to determine the “harvestable surplus”, the treaty share, and whether a proposed non-
Indian fishery would impair the treaty share without co-manager consensus. Under any
circumstance, it is difficult to imagine a satisfactory judicial resolution if the co-managers are
disputing the underlying scientific and legal standards.

In 2016, the co-managers agreed on conservation objectives in Puget Sound. The dispute that
delayed co-manager agreement related to the allocation of impacts among the fisheries
required to meet those objectives. In NOAA Fisheries’ January 19, 2016, letter, we stated that
in a circumstance where the conservation objectives are agreed to but the fisheries are not,
NOAA Fisheries could potentially review a proposed fishery submitted unilaterally by one
manager or another for its compliance with “other applicable law;” in this circumstance, with
treaty rights. We stated that PFMC fisheries, which are predominantly (but not exclusively)
non-Indian, could be evaluated to ensure that they are designed to harvest less than 50% of
the harvestable share. However, making such a determination even with agreed conservation
objectives would be difficult, given the lack of precedent and the short time between the
PFMC’s April meeting and the start of the fisheries. Making a determination would likely be
impossible without agreed conservation objectives.

More significant questions surround a proposal for a non-Indian fishery in Puget Sound that
has not been agreed to by tribal co-managers. NOAA Fisheries notes that during the era of co-
management litigation about what harvest counts in the non-Indian share has long been
deferred, giving way to the Pacific Salmon Treaty and the North of Falcon process. Assuming
such questions do not surface, it is conceivable that the harvestable surplus for each
population affected could be inferred from the agreed-to conservation objectives - and factor
in any PFMC fishery impacts - to determine if a harvestable share would be exceeded by
fishing consistent with the proposal.

In NOAA Fisheries’ analysis of the past five years, the negotiated non-Indian catch impacts in
Washington have exceeded 50% for at least two Puget Sound Chinook allocation units - Strait
of Juan de Fuca and Nooksack/Samish in every year?. Treaty Indian catch impacts have
exceeded 50% for at least three allocation units. The following table illustrates the balances
across allocation units (the unit of sharing defined by the Puget Sound Salmon Management
Plan) for 2016. The table also describes the fisheries with the greatest impacts for those units
and where adjustments would most likely have to occur in order to bring impacts down to
50% or less.

2Specifically in 2016, it appears to NOAA Fisheries, based on preseason estimates, that non-Indian
fisheries in Washington exceeded 50% in three allocation units.
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While unique in some respects, 2016 is representative of the overall pattern of general impact
distribution and sharing among allocation units in recent years. Non-Indian impacts occur
over broad areas, primarily in pre-terminal sport fisheries, while Treaty Indian impacts are
more localized occurring primarily in the rivers or adjacent marine areas. This information
helps illustrate the complexity and changes that would be required to achieve 50/50 sharing
for each management unit. It also reminds us that one of the key advantages of co-manager
agreement is the flexibility for the co-managers to reach accommodation on sharing principles
that recognize the needs and interests of the state and tribal parties.

Final 2016 Preseason Fishery Distribution of Adult Mortality for Puget Sound Chinook

Allocation Unit Nontreaty Treaty
% of % of
Preterminal Terminal Total mortality | Preterminal Terminal Total mortality
Str. Juan de Fuca 430 1 431 65% 226 4 230 35%
Nooksack/Samish 5,311 14,904 20,215 57% 2,648 12,341 14,990 43%
Skagit 1,311 338 1,648 37% 542 2,263 2,805 63%
Stilly-Snoh 2,457 599 3,056 66% 564 980 1,544 34%
So. Puget Sound 10,160 1,605 11,765 41% 3,665 12,995 16,661 59%
Hood Canal 8,570 36 8,605 21% 2,649 30,134 32,783 79%
Total 27,808 17,482 45,289 10,069 58,713 68,783
Distribution of Aduit Mortality Described in the Above Table Across Southern U.S. Fisheries for Each Allocation Unit
Shaded cells = allocation units with Nontreaty mortalities > 50%. Unshaded cells = Treaty mortalities >50%.
Highlighted cells = fisheries with the largest impacts for the fleet with the imbalance for that allocation unit.
Str. Juan de | Nooksack/ Stillaguamish-

Fisheries Fuca Samish Skagit Snohomish | So. Puget Sound | Hood Canal
S. Of Falcon Ocean 0% 0% 0% 0% 0% 0%
N.Fic. Ocean Troll: Nontreaty 0% 1% 0% 1% 3% 1%

Treaty 2% 2% 2% 4% 5% 3%
N.Flc. Ocean & Buoyi0 Spt  Nontreaty 0% 1% 1% 0% 2% 1%
Pgt Snd Troll Treaty 10% 2% 0% 3% 4% 1%
Pgt Snd 6 Sport Nontreaty 15% 2% 1% 4% 5% 1%
PgtSnd 5 Sport Nontreaty 28% 3% 1% 5% 7% 2%
Pgt Snd 7 Sport Nontreaty 6% 4% 13% 11% 4% 6%
Pgt Snd 8-13 Sport Nontreaty 13% 2% 7% 28% 16% 9%
Preterm. Pgt Snd or Nontreaty 3% 1% 5% 4% 0% 1%
Out-of-Region net: Treaty 23% 3% 10% 5% 4% 2%
Terminal Pgt Snd or Nontreaty 0% 22% 0% 0% 4% 0%
Local Terminal Net: Treaty 0% 31% 1% 21% 24% 15%
Freshwater Sport: Nontreaty 0% 20% 8% 13% 2% 0%
Freshwater Net: Treaty 1% 4% 50% 1% 22% 58%
Total 100% 100% 100% 100% 100% 100%

Source: Data compiled from FRAM Chinook run 2916 - June 2016
Conclusion

I reiterate NOAA Fisheries’ confidence that a successful North of Falcon agreement will emerge
in 2017 as a direct result of your work over these intervening months. I encourage you to stay
focused on the hard work necessary to reach an agreement among the co-managers for the
2017 fishing season and a new long-term agreement that the co-managers could rely on for the
foreseeable future. Ultimately, it is up to the state and tribes to find common ground and reach
agreement. My staff and I will do all we can to support an outcome that is satisfactory to all.
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I hope the information I provided is useful, and I am happy to address any questions you may
have. As mentioned above, please feel free to share this information with anyone interested in
our upcoming North of Falcon process.

Barlzy A. Thom
Regional Administrator

cc: Curt Melcher, Oregon Department of Fish and Wildlife
Herb Pollard, Pacific Fishery Management Council
Jeremy Wolf, Columbia River Inter-tribal Fish Commission
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ek June 12’ 2020 Yoo

THE COURT: Good morning, everyone. This is the
Friday civil motions calendar for June 12th. we have one
matter on the calendar for oral argument this morning. It
is matters one and two on the calendar, Twin Harbors Fish
and wildlife Advocacy and Arthur west vs. washington
Department of Fish and wildlife.

This matter was set for telephonic argument by the court
earlier this week. In the courtroom we have Mr. Clerk, we
have Madam Court Reporter, and we have a member of the
public.

Before we get started, let me have the identities of
those on the telephone. 1I'1l1l start with the plaintiffs.

Mr. west, are you there?

MR. WEST: I am, Your Honor. Good morning.

THE COURT: Good morning, Mr. west.

And Mr. Frawley, are you there?

MR. FRAWLEY: I am, Your Honor. Good morning.

THE COURT: Good morning to you, Mr. Frawley.

And for the defendants, who do we have?

MR. GROSSMANN: Good morning, Your Honor. Mike
Grossman with the washington State Attorney General's
office with the washington Department of Fish and wildlife

and with me is Co-counsel Noelle Chung.
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specific questions.

THE COURT: Thank you, Mr. Frawley.

Mr. West, any further words from you?

MR. WEST: No, thank you, Your Honor.

THE COURT: Mr. Grossmann, let me ask you a couple of
questions. I was interested to hear your comments
regarding mootness on the process regarding the other
rules. Do you see this dispute, at least portions of it
that appear to be crystalizing in this briefing anyway,
regarding the alleged illegality of the process involving
the closed-door meetings with the co-managers, treaty
tribes being one of them, do you see that being a decision
that the Court needs to make?

MR. GROSSMANN: Needs to make today?

THE COURT: Whether that process is illegal.

MR. GROSSMANN: I think I understand the question,
Your Honor.

I guess what I would say is, again, we have subject
matter and personal jurisdiction over '18 and '19
rulemaking. We don't have it for 2020. A rulemaking
process is not yet concluded. Certainly the new rules, I
think, are going to be in effect, they're planned to be 1in
effect, by June 22nd. I would certainly argue that the way
the agency put the rulemaking file together for '18 and '19

are then moot.
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But I would commit to this Court that the issue of
whether or not the mechanisms by how the Department works
with the federal government and with treaty tribes and the
public to -- [unintelligible] 101 through to the issuance
of a final rule, I mean, I don't want to deprive the
petitioners of their day in court on that one, but we need
to get a proper rulemaking record, and I think we could do
it for '18, '19, or '20 1in front of this Court and I will
not make a mootness argument with regard to that particular
claim.

THE COURT: If that briefing were to occur and that
decision were to be requested of the Court, are the tribes
indispensable parties?

MR. GROSSMANN: They might have a different view on
that than I have. They have been very interested in this
Titigation. I have been feeding them... Probably that's
not the right word. I have been sharing with them the
pleadings filed with this court. So far they have decided
not to join 1in.

You know, I think at the end of the day... Let me do
this: Let's say that issue were to come up and let's just
say, for sake of discussion, that this Court agreed with
Mr. Frawley to not -- you just can't do it that way, I
think the remedy at that point would be to invalidate

rules. Frankly, that's why I think it would be a better
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course of action for them to wait for the 2020 rules to get
adopted and that's something that you can actually
invalidate because 2018 and 2019 are gone.

But even let's assume that they don't do that. You
know, I'm certainly willing to proceed on 2019. I think
there's maybe a question about whether the opinion that
comes out for rules that are no longer around becomes
advisory. But I think -- you know, I think the Court --
and I would be okay with the Court adjudicating that legal
question. And with that in hand, you know, I think the
agency would have enough information to appeal if it wanted
to, but also it would take that information to heart and I
think we would have a, you know, discussion, you know, do
we enter some more specific form of relief.

Again, it would be a Tittle difficult with regard to '18
or '19 rules that no longer exist. But, you know, we could
talk about how the agency should proceed on that basis.
Again, I think it would be a lot cleaner if that -- and
that sounds 1like a pretty -- pretty narrow legal issue.
There's probably some disputed facts about the degree of
change that's possible and why and under what circumstance.
But with just a little bit of discovery work, we could pull
all that together for 2020 rules and get it decided while
those 2020 rules are still in place.

THE COURT: And when you say "that," you mean the

36
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description and record built regarding the process through
which the Department interacts with the treaty tribes and
perhaps others in closed-door settings that then result 1in
the initial rulemaking proposal?

MR. GROSSMANN: Correct, Your Honor.

THE COURT: Knowing that that specific question is
not necessarily in front of the Court with that type of
record, what are your thoughts with respect to whether
that's a... Wwell, would that be... Let me back up. If
the tribes were to be part of that discussion, would that
be removable to federal court because of the potential
interaction of the federal authorities into whatever it is
that Fish and wildlife is doing pre-rule proposal?

MR. GROSSMANN: So I'll put a placeholder on that to
say, you know, I always want to hear what the tribes have
to say 1in answer to that. They may have a different answer
than me.

I don't think the tribes would choose to intervene.
They might make some kind of a Rule 19 argument. Frankly,
I don't see it because I think the relief that occurs in
that particular instance would be to invalidate the 2020 --
you know, assuming that we did it based on an amended
complaint once the 2020 rules are adopted here at the end
of June, I think the remedy would be to invalidate the

rules, and that's what gives the agency the kick in the

37




O 00 N o v A W N B

N N NN NN R R R B R R R R R R
i & W N B O © ® N O U1 » W N R O

Case 2:70-cv-00213-RPSM__Document 22317 Filaed 10/20/20 Dngn 74 0of 81

Questions by the Court

numbers and the what is or isn't in the rulemaking file,
but the process has been followed the last few years and is
Tikely to be followed absent some decision from me or
somebody else, Tikely to be followed in subsequent years?
You would agree with that, the process?

MR. GROSSMANN: Yes, I completely agree. And that's
why I would never make a mootness argument with regard to
that process claim and that claim that that process is
illegal because I do think it is capable of petition
evading review if at some point we don't confront the
petitioners' claims. I'm fine with doing that.

THE COURT: Okay. So Mr. Grossmann, let me ask my
other question. You said something in response to a
previous question, that you believe that the Department has
the ability to -- I can't remember the words you used --
foundational work prior to the pre-proposal, the rule
proposal, and that you can -- that's not part of the -- the
rulemaking file obligation does not start there, that the
public participation arguably would not start there during
that foundational work for the rule proposal. 1Is that
accurate?

MR. GROSSMANN: Wwell, partly so. I think it really
kind of depends on what we talk about. And if I might use
some illustrative examples by way of an explanation. So,

you know, the fishing season that parties can comment on
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and the way they got there once a proposal is floated
within 102 is built on a huge amount of work. Some of that
occurs, you know, between the 101 and the 102, but some of
it may have occurred years ago.

So, for example, one of the biggest and most tough
issues this year is the mid-Hood Canal conservation
restraint. I mean, we were arguing over two-tenths of a
percent, but it had a huge impact on that fisheries that
could be generated and put in the LOAF and that ultimately
people would comment on. I mean, those are decisions and
technical work that was done with tribes and with NMFS, you
know, years ago. And, you know, we have some complaints
about how it should be done currently. But that's the kind
of example of foundational work that just -- it ends up
setting the table, it ends up having huge consequences for
the range of options that are available. But there's not a
Tot that you can really say about public involvement in
that because the decisions were made long ago and the
table's been set on them.

Now, having said that, I will say that if somebody, and
this was part of my argument, if somebody comes and says,
"hey, you're continuing to rely on 12 percent, everyone
knows that, it's disclosed during the rulemaking process,
Pat Patillo commented on it this year, I've got a better

rate and I've got a technical basis for it," well, then the
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APA process envisions providing us with that information
and with that information in hand we have to react to it
and respond to it and make a decision and explain it. So
that's one example of how decisions made Tong ago have a
foundation for today.

THE COURT: Okay.

MR. GROSSMANN: There were also decisions made in
negotiations with tribes and as part of the ESA process
that occur on an annual basis and most of it occurs in that
January to mid April timeframe and they create a similar
foundational basis. Wwe do that because we're required to
do so under federal law and it's the only way that you can
Togically have a fishery and be in compliance with federal
Taw and your conservation objectives. But it's done during
that period of time.

And I would disagree with Mr. Frawley that the public
doesn't know about it or it's all secret, and Mr. Baltzell
addresses why that's a myth. But still I would agree that
some of those things we have to do. Even if we didn't
adopt rules, if we were just being fishery managers, we
would do this, and it sets the table.

And, again, just if I can close really quickly, you
know, I agree that, having set the table, it probably
pretty -- puts a pretty heavy thumb on what's Tikely to be

proposed and whether any changes can be made. But, again,
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the basis for change is to comment and be so persuasive in
your comment that, if the agency ignores 1it, it's arbitrary
and capricious. So I'm willing to take that argument on.

THE COURT: All right. So Mr. Grossman, let me ask
you a more limited question, more of a hypothetical. You
would agree, would you not, that the APA 1is a process that
is designed to both solicit and to incorporate public
comment in the process? would you agree with that?

MR. GROSSMANN: Yes.

THE COURT: And would you agree also that the
exemption of APA from OPMA cases is because the APA process
is one that already inherent in the APA process involves
public involvement and some level of transparency with
rulemaking files?

MR. GROSSMANN: So a two-part answer, if I may. The
simple answer is yes. But the manner in which that public
involvement occurs and the, quote, unquote, transparency is
set forth in statute. It's not set, based on Mr. Frawley's
recitation, to legislative intent.

THE COURT: Well, I'm not suggesting that it is. I'm
just asking the question.

That conceptionally, though, would you agree with me, is
why APA rulemaking process is exempted from the
transparency that's at the heart of OPMA Taw?

MR. GROSSMANN: I mean, I don't know what was in the
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mind of the legislature. I do know that the legislature
said there's a process under the APA, follow that process.
It has its own rules on public involvement and, quote,
unquote, transparency. The OPMA does not apply. I think
that's the most direct answer to your question.

THE COURT: You wouldn't agree with me that the
reason for that is because the APA 1is already designed to
include the public?

MR. GROSSMANN: I think that's a Togical inference.

I won't deny for a moment that the APA does envision public
involvement. But the manner in which the public s
involved is set forth in statute, not in Mr. Frawley's
recitation to legislative intent.

THE COURT: Okay. I understand. I guess my question
is this, though: At some point is the foundational work
that you're discussing is necessary and, frankly, the
agencies are entitled to do it, outside of a rulemaking
file, the foundational work that goes into a rule, if that
foundational work is also exempted from the OPMA, isn't
there some Timitation on how much foundational work can be
under the umbrella of the APA process so as not to have too
Targe of an exemption from otherwise OPMA considerations?
Does that question make sense to you?

MR. GROSSMANN: No, it absolutely does because I've

actually pondered it quite substantially as we were trying
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to think about the crossover between the OPMA and APA.
And, you know, it's a tough one to ponder, to be quite
frank.

So let me use my example about the mid-Hood Canal
conservation constraint. I mean, it's something that was
generated over years of work and, you know, it was done by
staff. I would continue to make the argument there
probably more so, not so much on rulemaking activity
exemption, but on the idea that it's not the agency head, a
governing body, that's doing that, that that was also not
covered by the OPMA. But that's not the way they pleaded
their complaint. And so, you know, we dismissed it on
different grounds. They pleaded their OPMA complaint
purely based on the North of Falcon process.

Now, during the North of Falcon process, that table-
setting work has occurred, you know, years before the
current year's rulemaking. But it's considered, 1it's
considered during that process, it's a piece of information
and we provide that information in the rulemaking file. So
it's there, it's part of the rulemaking process, and the
APA duty then 1is if somebody's got a problem with that
12-percent rate, they better give us some information, they
better give us a comment. We'll take that comment, we'll
take that information, we'll confront, we'll decide whether

to incorporate it in the rulemaking process and proposals
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in that 101 to 102 time frame, if that's when they provide
the information, and if they provide the information at the
rulemaking hearing, we'll confront it and decide whether to
change the rule or not. And if they don't Tike it, they
challenge the rule.

THE COURT: So, Mr. Grossmann, I would suggest you
wouldn't agree that this is the case in this specific
incidence. But what would prevent an agency from having
many closed-door private meetings with members of the
public or trade groups that would otherwise be public under
the OPMA but characterize it as foundational work to a rule
that may or may not be proposed in a year's time or
two years' time?

MR. GROSSMANN: Well, so two responses: First of
all, I think there's nothing in the Taw that precludes that
under either OPMA or the APA. And if those meetings
occurred, as they acknowledged -- or I mean admittedly do,
you know, during the North of Falcon process, there's
nothing in the APA that precludes that either.

THE COURT: A1l right. Mr. Frawley, I want to give
you and Mr. west a final word on some of the topics I've
been discussing, if you would Tike to weigh in on anything
you heard either from me or Mr. Grossmann.

MR. WEST: Are you speaking to Mr. Frawley or myself,

Your Honor?
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